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February 3, 2015 

Via E-mail 

 

The Honorable Wilton Simpson 

Florida Senate 

322 Senate Office Building  

404 South Monroe Street  

Tallahassee, FL 32399-0001  

 

RE: PCB CRJS 15-01, Recording Oral Communication  

 

Dear Senator Simpson: 

 

We are writing to provide input on PCB CRJS 15-01, amending the interception statute 

section 934.03 to address the problems raised in the McDade case.   

 

By way of background, FPA and the Florida Society of News Editors filed an amicus 

brief in the McDade Florida Supreme Court case, providing the court with information on the 

First Amendment implications regarding its interpretation of Chapter 934.03, the interception 

law.  FPA’s counsel in the case, Tom Julin, briefed and argued the matter, and has written 

extensively on the law. In a nutshell, as noted in our McDade brief, Florida courts over the years 

have narrowly construed Florida’s all-party consent rule adopted in 1974 because of the grave 

injustices to victims arising from time to time from suppression of oral recordings where crimes 

have been committed.   

 

The press has supported this narrow reading because journalists often use recording 

devices when they interview sources to ensure they are able to report accurately and have a 

complete record of what sources have told them. Although most reporters strictly follow 

newsroom guidelines against recording any communication without consent, sometimes a 

reporter might do so in unusual cases if the journalist is from another state that allows such 

recording (most states do) or is aware Florida law sometime allows recording without consent 

when a crime is being committed.  In these situations, the reporter is at risk of criminal 

prosecution under the law even though the reporter is doing nothing more than gathering news 

and the person being recorded knows the information is going to be reported.  In light of this 

risk, we have supported and continue to support a narrow judicial reading of the law. 

 

Likewise, we support, if not an outright repeal of the all-party consent law, then at least 

legislative clarification of the law so that it is consistent with what we believe is the legislature’s 

original intent, and thereby avoid the pitfalls it has presented.  More information on this point is 

provided below. 
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With that background in mind, we turn to the subject bill.  It has the very good intention 

of addressing a specific situation in McDade by clarifying that persons (like the young McDade  

victim) can lawfully record an oral statement by another party if the person recording believes 

the other party intends to commit a violent act.  This would, in turn, have the just effect of 

allowing the victim’s recording into evidence for the prosecution. 

 

However, despite this good evidentiary result, the bill does not address other severe 

problems that would still remain in a McDade-type situation.  Specifically, the proposed bill 

language would not have prevented the McDade victim from having committed a felony under 

existing law by her interception of the communication (see 934.03(1)(a)) or from having 

committed a second felony for disclosing the contents to the state attorney’s office (see  

934.03(1)(c)).  

 

Further, her boyfriend would have committed two felonies in procuring the girl to 

intercept and disclose the communication (see 934.03(1)(a)).  Even the state attorney arguably 

would have committed a felony by using the contents of the communication with knowledge that 

the information had been obtained by interception in violation of the statute (see 934.03(1)(d)).  

 

To address these issues, an alternative approach would be to restore the original intention 

of the legislature of allowing a person who is in the visible presence of a speaker to record what 

the speaker is saying without the speaker’s consent.  Specifically, we believe such oral 

communications were not part to the law’s scope because when the 1974 amendments were 

passed, the oral communications aspect of chapter 934 was left in place.  Rather, the 1974 law 

was intended only to prohibit the recording of telephone calls (and other wire and electronic 

communications) without the consent of all parties to the communications.   

 

The specific language is attached.  It would require only a minor alteration to the statute 

and it would solve the McDade problem as well as the myriad of other problems that arise when 

one captures on a hidden recording device a communication made directly to that person in his or 

her presence.   

  

Thank you for your leadership in this area. We would be happy to meet with you or your 

staff or subcommittee staff if you have any questions or think we can assist you or the committee 

in resolving these issues. 

 

Sincerely, 

 

 

 

Samuel J. Morley  

General Counsel, FPA 

smorley@flpress.com 

mailto:smorley@flpress.com


 Florida Press Association 
336 E. College Ave., Suite 201 

Tallahassee, FL 32301 

(321) 283-5353 
www.flpress.com 

 

 

 

 

cc:  Tom Julin, Hunton & Williams, Miami 

       Barbara Petersen, FAF 

       Gil Thelen, FSNE 

       Dean Ridings, FPA  

       Jon Kaney, FAF  

       Katie Cunningham, Ryan Cox, Jennifer Keegan, House Criminal Justice Subcommittee      

 

   


